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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DAVID PROVENCIO,
Defendant-Appellant.

NO. 44054
Ada County Case No.
CR-2015-14809

RESPONDENT'S BRIEF

Issue
Has Provencio failed to establish that the district court abused its discretion
when, upon imposing a unified sentence of 15 years, with five years fixed, for
involuntary manslaughter with a deadly weapon enhancement, it declined to retain
jurisdiction?

Provencio Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
On October 17, 2015, Provencio and 15-year-old T.F. were “hanging out in the
bedroom” of their residence with friends, drinking alcohol and smoking marijuana. (PSI,

1

p.10. 1) Provencio had two handguns, a “Glock 19 9mm” and a “‘92fs 9mm Beretta’”
“‘gold gun.’” (PSI, pp.10-11.) Provencio was “pointing [the] ‘gold gun’ at them all and
‘dry firing it’ before putting it down and picking up the Glock 19,” which he was aware
was loaded. (PSI, pp.10-11.) He then “pointed [the Glock] at [T.F.], pulled the trigger,
and it went off[,] striking [T.F.] in the head.” (PSI, p.11.)
When officers responded, they observed Provencio running out of a different
bedroom in the residence, where they later learned he had thrown the Glock before
returning to T.F.’s room to render him aid. (PSI, p.11.) Provencio lied to the officers,
claiming that T.F. “was playing with the gun by ‘clicking’ the trigger while holding it in the
air next to his head,” and that “while [T.F.] was doing that the gun went off.” (PSI, p.10.)
“The gunshot entry wound was on the right hand side of [T.F.’s] head just below his
hairline and the exit wound was to the rear of his head.” (PSI, p.10) Officers “could see
brain matter in [T.F.’s] hair on the back of his skull” and noted that T.F. “began ‘making
snoring and gurgling noises.’” (PSI, p.10.) When the paramedics entered the room,
T.F. “began to tremor and began throwing up.” (PSI, p.10.) T.F. “was transported to St.
Alphonsus Medical Center for treatment. However, at approximately 2205 hours he
was pronounced dead by [the] emergency room physician.” (PSI, p.10.)
The state charged Provencio with involuntary manslaughter, with a deadly
weapon enhancement.

(R., pp.49-50.)

Provencio pled guilty and the district court

imposed a unified sentence of 15 years, with five years fixed. (R., pp.75-78.) Provencio
filed a notice of appeal timely from the judgment of conviction. (R., pp.83-85.)

1

PSI page numbers correspond with the page numbers of the electronic file
“PROVENCIO 44054 psi.pdf.”
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Provencio asserts that the district court abused its discretion by declining to
retain jurisdiction in light of his age, purported remorse, family support, depression,
substance abuse, and willingness to change. (Appellant’s brief, pp.3-7.) Provencio has
failed to establish an abuse of discretion.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
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115 P.3d 764, 768 (Ct. App. 2005).

Probation is the ultimate goal of retained

jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id.
The maximum prison sentence for involuntary manslaughter, is 25 years. I.C. §§
18-4007(2), 19-2520. The district court imposed a unified sentence of 15 years, with
five years fixed, which falls well within the statutory guidelines. (R., pp.75-78.) At
sentencing, the district court articulated the correct legal standards applicable to its
decision and also set forth in detail its reasons for imposing Provencio’s sentence and
declining to retain jurisdiction. (Tr., p.43, L.1 – p.50, L.25.) The state submits that
Provencio has failed to establish an abuse of discretion, for reasons more fully set forth
in the attached excerpt of the sentencing hearing transcript, which the state adopts as
its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Provencio’s conviction and
sentence.

DATED this 8th day of September, 2016.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 8th day of September, 2016, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

'1

42

1

think perhaps a ten-year probationary period would be

2

mention that, Judge, Is from the very getgo, I think
that this is a watershed moment in Mr. Provencio's life,

2

enough to guarantee that Mr. Provencio rides the

3

as it ought to be. And in all my dealings with him, I

3

4

have a hard time talking to him about It, it's very raw
for him, and it should be, considering what he did.

4

straight and narrow. I don't want to quibble with the
15-year sentence, I think that's - the court might

1

5

6
7

8
9

7

think that Is a reasonable sentence and motivator for
Mr. Provencio to perform going forward. I do think that
ten years on probation is enough for the court to see

8

how he's performing. As the court is well-aware,

5

But the reason I'm telling you Is because
that's not information that Is contained In the

6

pre-sentence report. It sort of goes to the depth of
his remorse, his desire to make things right and to kind

9

of move forward. I'm mentioning it because when he says
he's sorry, the court hears It a lot, It seems to me
that he actually is.

10

13

15

I don't have any specific sentencing
recommendations for the court. Mr. Provencio and I
talked about it, and to sort of suggest a number somehow

16

10

11

12
13
14

11

12

14

15

probation violations tend to percolate up in the first
few years, and if they don't percolate up, typically the
risk goes down after, that is I think ten years is
appropriate and gives him plenty of time to pay back the
restitution.
That's really all I have to say, Judge.
Thankyou.

seems to diminish the seriousness of this, and so I

16

17

won't have a specific representation other than we think

17

18

18

19

the state's recommendation is appropriate, that a
retained jurisdiction also is appropriate, Judge. We

20

understand it's for evaluation only and Mr. Provencio

20

21

21

23

hopes to earn the right for probation by his
performance.
As I mentioned, we agreed to the

23

24

restitution. The only other thing I would throw out to

24

25

the court, whatever sentence the court does impose, I

25

THE COURT: Thank you. Mr. Provencio, would you
like to address the court before sentencing?
THE DEFENDANT: Yes, sir.
THECOURT: Please.
THE DEFENDANT: I would like to apologize to
Tristan and his family for all that has happened, and
truly I'm sorry. And I know you hear this a lot, but I
really am sorry, I can't stop thinking about everything.
That's all.
THECOURT: Thank you.

1

consider that consequences beget other consequences. I

22

19

22

43

44

Mr. Provencio, on your plea of guilty I

1
2

find you guilty. In an exercise of my discretion in

2

don't believe that the defendant had any intent to do

3

sentencing, I've considered the Toohlll factors,

3

harm to this victim other than perhaps to scare him, but

4

Including the nature of the offense and the character of
the offender, as well as the Information in mitigation

4

harm he did. And those consequences, his death, must
result In consequences to the defendant.

5

5

and in aggravation.
In fashioning a sentence, I am mindful of

6

7

8

and guided by the objectives, primarily, of protecting

8

today. The truth in that Is evident, but the

9

society, first and foremost, but also I'm guided by the

9

defendant's reckless and disturbing use of this firearm

6

7

We hear that guns don't kill people,
people kill people, and the truth In that is evident

10

need for deterrence and the potential for rehabilitation

10

11

11

as a toy, for whatever end I'm not sure, other than in
furtherance of what is clearly a gangster lifestyle,

12

as well as the need for retribution or punishment.
I've reviewed and considered carefully the

12

criminal lifestyle, drugs-and-guns culture or lifestyle.

13

Information contained in the pre-sentence investigation

13

14

report. I've considered the evaluations that were

14

This case would be tragic if this were the
first time the defendant had picked up a gun and used It

15

conducted. I've considered the arguments and

15

16

16

17

recommendations of counsel. I've considered the
statement provided by the victim's mother today, and

18

I've consider the statement the defendant has provided

18

19

to the court.

19

17

in this way. It Is aggravating, I think, that this Is
not the first time that the defendant has used a gun in
this way.
Oearly, through the information
generated, It has been shown the defendant had a habit
of frequently, if not always, as noted by the state,

This is obviously a tragic case. Nothing

20

21

I do today in terms of a sentence is going to bring this

21

carrying a firearm or two, and he had a habit of pulling

22

young man back, is going to ease the suffering and grief

22

that firearm and pointing it at his friends and those he

23

and lifetime of loss that his family faces.

23

ran with, including the victim here apparently, and also

24

The facts In this case demonstrate that
actions have consequences, and It's Important to

24

in pointing at them, to dry fire It. Again, for what

25

purpose I'm not sure. I think it's part of this

20

25

1

cs

I think we all learn at a young age and

drug-gun culture, it's clearly part of the defendant's
or evidence of the defendant's immaturity, but it's also

2

are told don't play with guns, don't ever point a

3

evident in his lack of the use of any kind of care with

3

firearm at somebody else unless you mean to use it or

4

these dangerous instrumentalities.

4

are prepared to use it, treat every firearm as if it's

5

The fact that the defendant is awaiting
sentencing in Canyon County on a case involving him

5

6

loaded, even when you believe or even know that it's
not. And this case exemplifies why that sound, motherly

pulling a firearm on a person apparently when a drug
deal went bad, a dispute over the weight of marijuana

'1

advice Is given.

8

being bought, and the response to that Is to pull a
firearm, point It at the victim in that case and pursue
him with a firearm is aggravating and ls aggravated by

g

11

Further aggravating this case is the fact
that the defendant at this young age of 18, In addition
to these two felonies In this case and the two felonies
he's pied guilty to In Canyon County, has been involved

1
2

6
'1
8
g

10
11

1

10

12

this case when two-and-a-half months later, after either

12

in the legal criminal process with drug charges, drug

13

being released or bonding out on that case, facing those
serious criminal charges that could result In

13

14

use. Evidence Is pretty strong the defendant has been
engaged in the past in the purchase and sale of drugs,

15

potentially in the moving of stolen property, clearly

16

imprisonment, significant imprisonment, the defendant is
still carrying and using a firearm, is still using a

16

1'1

firearm to point at indMduals, and is still dry firing

1'1

has a substance abuse issue.
What Is mitigating In this case is that

18

that firearm at individuals. That is in my view

18

there are people who seem to genuinely care about the

19

19

20

extremely aggravating.
The defendant has almost bragged about his

defendant. It is unfortunate that at a young age, as a
teenager, he was in some ways left to his own devices

14
15

20

21

use of firearms, films his firearm use in this way that

21

without parental guidance. It's clear that even the

22

resulted in this tragedy, with his FaceBook posts and

22

victim's family in this case are forgiving and asking

23

videos recovered of him shooting his firearm off and

23

for mercy on the defendant, and I think that does

24

then also pointing his firearm in the face of including

24

mitigate.

25

the victim, others as well, and dry firing it.

25

Mitigating also is obviously the

48

4'1

1

defendant's age. I think the state is correct that the

1

their mentoring and guidance on how to be a better

2

defendant Is on - I think the defense is correct In
noting this also - the defendant is currently on a

2

3

criminal, or are you going to find those who have come
to understand that this lifestyle is not a lifestyle for
you, that this criminal lifestyle, this gangster

3

..

pathway towards a lifetime of serial incarceration where

4

5

he's facing imprisonment in this case or in the Canyon

5

lifestyle, this drug-and-gun culture is a path to

6

County case or some other case, and then likely facing,

6

'1

even upon his parole or release, future incarceration

'1

nowhere, and you work on educating yourself, getting
your GED, work on obtaining sobriety and learning how to

8

because of the lifestyle that he has chosen, and it is
likely that unless he makes a change in the way in which

8

g

g

maintain sobriety. You'll learn that you can succeed in
this life if you develop a skill or a trade, become

10

employed and keep your nose out of the fray.

11

he lives his life, the values that he has, the decisions
that he makes, the decision whether or not to be sober,

11

12

Those are the choices that you have and
that you will have to make every day from here on out.

10

12

that he is going to continue down that pathway, and

13

before all is said and done, Mr. Provencio, you're going

13

No one can make those choices for you. They can hope

14

to be on old man looking back at a life lost to

14

that you make choices, they can try to provide support
for you, but you have to make those choices.

15

incarceration, wondering how you got here. And how you

15

16

got here, or how you got there, you can look back to

16

This case is one where I look at and part

1'1

this day and the days leading up to this day.

1'1

of what I am doing and why I'm doing it is based upon

18

18

19

Importantly you can look to the choices
that you make from this day, regardless of what sentence

the aggravating factors that I've talked about, but it's
also based upon the idea of deterrence, because the

20

I impose, the choices that you make every day. When

20

21

you're in the Department of Corrections, the choice that

21

22

you have and will have to make about who you associate

22

23

with. Are you going to associate with gang members, are

23

be discouraged from engaging in that kind of behavior so
that they can look at this and say this is also what can

24

you going to associate with others who believe in the

24

happen.

25

criminal lifestyle, who are only going to provide to you

25

19

2

community needs to understand that when you use firearms
in this way, this is what can happen, and people have to

The criteria under 2521, in applying that

49

50

1

criteria, I believe a sentence lesser than incarceration

1

2

would depreciate the seriousness of this crime, because

2

carelessness, on the heels of the Canyon County case, I
don't know what that period of retained jurisdiction

3

this crime was the product of irresponsible, immature

3

would tell me, other than you can follow some rules for

4

and criminal thinking and decision making, and this

4

a period of time.

5

crime resulted in the most significant loss that can

5

6

6

It is the sentence of this court that you
be sentenced to the custody of the Idaho State Board of

7

occur as a result of crime, the loss of a human life.
Property can be repaired, money can be paid back,

7

Corrections under the Unified Sentencing Laws of the

8

bruises can heal, broken bones can mend, but life cannot

8

State of Idaho for an aggregate term of 15 years on

9

be restored. It's gone and it's gone forever. A

9

Count I as enhanced by Count II. The court specifies a

10

15-year-old boy is no more. Everything that he was or

10

minimum period of confinement of 5-years fixed and

11

could become Is gone.

11

subsequent indeterminate period of custody of 10 years.

12

I remand you to the custody of the sheriff
of the county to be delivered to the proper agent of the
State Board of Correction in execution of the sentence.
By bail is exonerated. Credit will be given for the
days served prior to the entry of this judgment. The
court is going to waive any court costs or fines. I
will order that you pay restitution In the amount of
$13,099.94.
Your actions have consequences and those
consequences demand other consequences, and now you ow i
a period of incarceration for that crime. But this does
not have to define you, this does not have to set in
stone the path that you will take. That path will be
decided by you each day and every day from here on out.

It's clear that something other than

12

u

u

14

incarceration would not provide an appropriate
deterrence. The real question for the court Is whether

14

15

or not to retain jurisdiction in my mind. It's notable

15

16

that the state has agreed as part of the plea agreement

16

17

to recommend the retained jurisdiction but for

17

18

evaluative purposes only. And those words have meaning

18

19

in our system. They mean that even if you were to go

19

20

and do a perfect Rider, you were to go and obey all the

20

21

rules, the state could come back and still argue to me

21

22

22

23

that this crime merits incarceration.
With all of these factors and these facts,

24

with these decisions that were made by you, with these

24

25

actions that were taken by you, this recklessness, this

25

23

52

51

I do wish you good luck. I hope you make

1

REPORTER'S CERTIFICATE

1

2

the correct decisions. I hope that you find peace in

2

STATE OF IDAHO )

3

forgiving yourself for the actions you took. Good luck

3

COUNTYOFADA

4

toyou.

4

s

You have the right to appeal. If you

s

)

I, CHRISTIE VALOCH, Certified Court

6

cannot afford an attorney, you can request to have one

6

Reporter of the County of Ada, State of Idaho, hereby

7

appointed at public expense. Any appeal must be filed

7

certify:

a

within 42 days the date of this order or the entry of

a

g

the written order of judgment of conviction and

9

That I am the reporter who transcribed the
proceedings had in the above-entitled action in machine

10

shorthand and thereafter the same was reduced into

11

typewriting under my direct supervision; and that the

pre-sentence report and I'll delete the emails I

12

foregoing transcript contains a full, true, and accurate
record of the proceedings had in the above and foregoing

14

received.
MR. LOREU.O: Defense is returning the PSI, as

u
14

cause, which was heard at Boise, Idaho.

15

well.

15

10

imposition of sentence.
MR. WITTWER:

11

12

u

16

17

I have some printed copies of the

(Proceedings concluded.)

-oOo-

16

IN WITNESS WHEREOF, I have hereunto set my
hand this 27th day of April, 2016.

17

18

18

19

19

20

20

21

21

22

22

23

23

24

24

25

25
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